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BURKE, J u d g e . 

C h a r l e s Edward Ogburn, J r . , a p p e a l s h i s c o n v i c t i o n f o r 

d r i v i n g u n d e r t h e i n f l u e n c e ("DUI"), a v i o l a t i o n o f § 32-5A-

1 9 1 ( a ) , A l a . Code 1975. Ogburn was s e n t e n c e d t o 90 days i n 

t h e c o u n t y j a i l , w h i c h s e n t e n c e t h e t r i a l c o u r t s u s p e n d e d , and 
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he was p l a c e d on p r o b a t i o n f o r 2 y e a r s . Ogburn was a l s o 

o r d e r e d t o pay a $600 f i n e and t o a t t e n d DUI s c h o o l . 

On J u l y 2, 2 0 1 1 , Ogburn was s t o p p e d a t a t r a f f i c 

c h e c k p o i n t i n r u r a l E l m o r e C o u n t y . A f t e r Ogburn was s t o p p e d , 

he was a p p r o a c h e d by Alabama S t a t e T r o o p e r E r i c S a l v a d o r . 

T r o o p e r S a l v a d o r n o t i c e d t h e s m e l l o f a l c o h o l c o ming f r o m 

Ogburn's v e h i c l e . T r o o p e r S a l v a d o r a s k e d Ogburn f o r h i s 

d r i v e r ' s l i c e n s e and p r o o f o f i n s u r a n c e . A t t h a t p o i n t , 

T r o o p e r S a l v a d o r n o t i c e d some unopened b e e r c o n t a i n e r s i n t h e 

e x t e n d e d cab o f Ogburn's t r u c k . T r o o p e r S a l v a d o r a s k e d Ogburn 

w h e t h e r he had been d r i n k i n g a l c o h o l , and Ogburn r e s p o n d e d 

t h a t he had d r a n k "a c o u p l e . " (R. 20.) T r o o p e r S a l v a d o r t h e n 

a s k e d Ogburn t o p u l l i n t o t h e p a r k i n g l o t o f a n e a r b y s t o r e . 

T r o o p e r S a l v a d o r t e s t i f i e d t h a t Ogburn a p p e a r e d t o be u n d e r 

t h e i n f l u e n c e o f a l c o h o l . 

C o n c e r n i n g t h e p r o c e d u r e s t h a t were u s e d when a v e h i c l e 

was s t o p p e d a t t h e c h e c k p o i n t , T r o o p e r S a l v a d o r t e s t i f i e d 

t h a t , a f t e r a v e h i c l e p u l l e d up t o t h e c h e c k p o i n t , an o f f i c e r 

w o u l d a s k t h e d r i v e r t o p r e s e n t h i s o r h e r d r i v e r ' s l i c e n s e 

and p r o o f o f i n s u r a n c e . I f t h e d r i v e r c o u l d p r o d u c e a v a l i d 

l i c e n s e and p r o o f o f i n s u r a n c e and i f t h e o f f i c e r d i d n o t 
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s u s p e c t t h a t t h e d r i v e r was u n d e r t h e i n f l u e n c e o f a l c o h o l , 

t h e v e h i c l e was a l l o w e d t o p r o c e e d t h r o u g h t h e c h e c k p o i n t . 

D e f e n s e c o u n s e l a s k e d T r o o p e r S a l v a d o r : " I f an a u t o m o b i l e i s 

a p p r o a c h i n g t h e r o a d b l o c k and comes up t o i t and you n o t i c e 

t h a t i t ' s one o f o u r l o c a l c i r c u i t j u d g e s , d i d you have t h e 

a u t h o r i t y and d i s c r e t i o n t o wave them on t h r o u g h and n o t a s k 

f o r t h a t ? " (R. 24.) T r o o p e r S a l v a d o r r e s p o n d e d : " I ' d c h e c k 

e v e r y b o d y , s i r . " (R. 25.) D e f e n s e c o u n s e l t h e n a s k e d : "But 

d i d you have t h e d i s c r e t i o n t o wave them t h r o u g h ? " ( I d . ) 

T r o o p e r S a l v a d o r r e s p o n d e d : "Yes, s i r . I w o u l d assume s o . " 

( I d . ) 

A f t e r Ogburn p u l l e d i n t o t h e p a r k i n g l o t o f t h e n e a r b y 

s t o r e , he was a p p r o a c h e d by a n o t h e r Alabama S t a t e T r o o p e r , 

K e n n e t h Day. T r o o p e r Day s m e l l e d a l c o h o l i n Ogburn's v e h i c l e . 

T r o o p e r Day a s k e d Ogburn i f he had been d r i n k i n g , and Ogburn 

a d m i t t e d t h a t he had d r u n k a l c o h o l e a r l i e r t h a t day. T r o o p e r 

Day o b s e r v e d t h a t Ogburn's eyes were r e d , i . e . , b l o o d s h o t , and 

t h a t h i s b r e a t h s m e l l e d l i k e a l c o h o l . B a s e d on T r o o p e r Day's 

o b s e r v a t i o n s , he t o l d Ogburn t o g e t o u t o f t h e v e h i c l e . 

T r o o p e r Day t e s t i f i e d t h a t a f t e r p e r f o r m i n g f o u r f i e l d -

s o b r i e t y t e s t s , he d e t e r m i n e d t h a t Ogburn was u n d e r t h e 
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i n f l u e n c e o f a l c o h o l . T r o o p e r Day t h e n a r r e s t e d Ogburn f o r 

DUI and t o o k him t o t h e E l m o r e C o u n t y j a i l . A t t h e j a i l , 

Ogburn was a d m i n i s t e r e d a b r e a t h - a l c o h o l - a n a l y s i s t e s t by 

T r o o p e r Day u s i n g a D r a e g e r b r a n d d e v i c e . The t e s t r e v e a l e d 

Ogburn's b l o o d - a l c o h o l l e v e l t o be .14. 

A t t r i a l , C o r p o r a l J e s s e T h o r n t o n , a s u p e r v i s o r w i t h t h e 

Alabama S t a t e T r o o p e r s , was a s k e d : "Do t h e t r o o p e r s have any 

e s t a b l i s h e d p o l i c i e s i n r e g a r d s t o e s t a b l i s h i n g t h e 

c h e c k p o i n t ? " (R. 6.) C o r p o r a l T h o r n t o n a n s w e r e d : "We do." 

( I d . ) However, C o r p o r a l T h o r n t o n d i d n o t g i v e any f u r t h e r 

t e s t i m o n y c o n c e r n i n g t h o s e p o l i c i e s . C o r p o r a l T h o r n t o n 

f u r t h e r t e s t i f i e d t h a t he was i n v o l v e d w i t h t h e c h e c k p o i n t a t 

w h i c h Ogburn was s t o p p e d on J u l y 2, 2011. C o r p o r a l T h o r n t o n ' s 

main d u t y t h a t day was f i e l d s u p e r v i s i o n . C o r p o r a l T h o r n t o n 

s t a t e d t h a t o v e r t h e 4 t h o f J u l y weekend, t h e t r o o p e r s 

c o n d u c t e d s e v e r a l s o b r i e t y c h e c k p o i n t s i n an e f f o r t t o d e t e r 

d r u n k d r i v i n g . C o r p o r a l T h o r n t o n d e t e r m i n e d t h e l o c a t i o n o f 

t h e c h e c k p o i n t a t w h i c h Ogburn was s t o p p e d . C o r p o r a l T h o r n t o n 

s t a t e d t h a t he c h o s e t h e l o c a t i o n o f t h e c h e c k p o i n t b a s e d on 

s a f e t y and on t h e f a c t t h a t t h e l o c a t i o n was i n a h e a v i l y 

t r a v e l e d a r e a . C o r p o r a l T h o r n t o n t e s t i f i e d t h a t t h e p u r p o s e 
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o f t h e c h e c k p o i n t was t o d e t e r c r a s h e s c a u s e d by i m p a i r e d 

d r i v e r s and t o c h e c k f o r d r i v e r ' s l i c e n s e a n d / o r i n s u r a n c e 

v i o l a t i o n s . C o r p o r a l T h o r n t o n s t a t e d t h a t t h e l o c a t i o n was 

v i s i b l e t o m o t o r i s t s ; t h a t v e h i c l e s t h a t were s t o p p e d a t t h e 

c h e c k p o i n t were a b l e t o p u l l o u t o f t h e s t r e a m o f t r a f f i c 

w i t h o u t c a u s i n g s i g n i f i c a n t i n t e r r u p t i o n t o t h e f l o w o f 

t r a f f i c ; and t h a t t h e t r o o p e r s u s e d t y p i c a l emergency 

e q u i p m e n t t o warn o n c o m i n g m o t o r i s t s o f t h e c h e c k p o i n t . 

C o r p o r a l T h o r n t o n s t a t e d t h a t t h e t r o o p e r s w o r k i n g a t t h e 

c h e c k p o i n t were w e a r i n g r e f l e c t i v e v e s t s and were u s i n g 

f l a s h l i g h t s . C o r p o r a l T h o r n t o n t e s t i f i e d t h a t a p p r o a c h i n g 

m o t o r i s t s c o u l d see t h e t r o o p e r s ' v e h i c l e s and t h a t t h e b l u e 

l i g h t s o f t h e v e h i c l e s were f l a s h i n g . C o r p o r a l T h o r n t o n 

s t a t e d t h a t t h e o f f i c e r s s t o p p e d e v e r y v e h i c l e t h a t came 

t h r o u g h t h e c h e c k p o i n t . 

The S t a t e i n t r o d u c e d a " v e h i c l e c h e c k p o i n t " f o r m t h a t 

d ocumented t h e J u l y 2 c h e c k p o i n t . The f o r m s t a t e d t h a t 

C o r p o r a l T h o r n t o n a p p r o v e d t h e c h e c k p o i n t , and t h e f o r m was 

s i g n e d by him. The f o r m f u r t h e r s t a t e d t h a t t h e a p p r o v e d 

l o c a t i o n f o r t h e c h e c k p o i n t was on F r i e n d s h i p Road a t C h e r o k e e 

T r a i l i n E l m o r e C o u n t y . The f o r m s t a t e d t h a t t h e c h e c k p o i n t 
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s t a r t e d a t 9:00 p.m. and ended a t 11:00 p.m. and t h a t t h e 

w e a t h e r c o n d i t i o n s d u r i n g t h e c h e c k p o i n t were c l e a r and warm. 

The f o r m a l s o l i s t e d t h e o f f i c e r s who were a s s i g n e d t o t h e 

c h e c k p o i n t and t h e e n f o r c e m e n t a c t i v i t y t h a t o c c u r r e d a t t h e 

c h e c k p o i n t . L a s t l y , t h e f o r m s t a t e d t h a t i t was s u b m i t t e d by 

T r o o p e r S a l v a d o r . C o r p o r a l T h o r n t o n t e s t i f i e d t h a t t h e f o r m 

was c r e a t e d a f t e r t h e c h e c k p o i n t had ended b u t t h a t t h e t i m e 

and l o c a t i o n o f t h e c h e c k p o i n t and t h e o f f i c e r s a s s i g n e d t o 

t h e c h e c k p o i n t were d e t e r m i n e d b e f o r e t h e c h e c k p o i n t s t a r t e d . 

A f t e r t h e S t a t e r e s t e d i t s c a s e , Ogburn moved f o r a 

j u d g m e n t o f a c q u i t t a l . The t r i a l c o u r t d e n i e d t h a t m o t i o n . 

The d e f e n s e d i d n o t p r e s e n t any t e s t i m o n y . The t r i a l c o u r t 

f o u n d t h a t Ogburn was g u i l t y o f DUI. A f t e r Ogburn was 

s e n t e n c e d , he w a i v e d h i s r i g h t t o a j u r y t r i a l and a p p e a l e d 

t h e E l m o r e D i s t r i c t C o u r t ' s j u d g m e n t d i r e c t l y t o t h i s C o u r t . 

On a p p e a l , Ogburn a l l e g e s t h a t t h e e v i d e n c e i n t h i s c a s e 

s h o u l d have been s u p p r e s s e d b e c a u s e , he s a y s , t h e c h e c k p o i n t 

s t o p v i o l a t e d h i s c o n s t i t u t i o n a l r i g h t s u n d e r t h e F o u r t h 

Amendment t o t h e U n i t e d S t a t e s C o n s t i t u t i o n . 1 Ogburn a r g u e s 

1The F o u r t h Amendment t o t h e U n i t e d S t a t e s C o n s t i t u t i o n 
p r o v i d e s : 

"The r i g h t o f t h e p e o p l e t o be s e c u r e i n t h e i r 
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t h a t t h e S t a t e d i d n o t c a r r y i t s b u r d e n o f p r o v i n g t h a t h i s 

i n i t i a l s t o p a t t h e c h e c k p o i n t was r e a s o n a b l e u n d e r t h e F o u r t h 

Amendment. S p e c i f i c a l l y , Ogburn a r g u e s , among o t h e r t h i n g s , 

t h a t t h e S t a t e d i d n o t p r o v e t h a t t h e c h e c k p o i n t was " c a r r i e d 

o u t p u r s u a n t t o a p l a n e mbodying e x p l i c i t , n e u t r a l l i m i t a t i o n s 

on t h e c o n d u c t o f i n d i v i d u a l o f f i c e r s , " as r e q u i r e d by Brown  

v. T e x a s , 443 U.S. 47 , 51 ( 1 9 7 9 ) . C o n c e r n i n g t h e 

r e a s o n a b l e n e s s o f h i s c h e c k p o i n t s t o p , Ogburn a r g u e s t h a t t h e 

S t a t e d i d n o t meet i t s b u r d e n o f p r o o f b e c a u s e , he s a y s , 

a l t h o u g h t h e S t a t e p r e s e n t e d e v i d e n c e t h a t t h e t r o o p e r s have 

p o l i c i e s c o n c e r n i n g t h e e s t a b l i s h m e n t o f c h e c k p o i n t s , t h e 

S t a t e d i d n o t p r e s e n t any d e t a i l s o f t h o s e p o l i c i e s , i n c l u d i n g 

w h e t h e r t h e p o l i c i e s c o n t a i n e d any e x p l i c i t , n e u t r a l 

l i m i t a t i o n s on t h e c o n d u c t o f i n d i v i d u a l o f f i c e r s . I n h i s 

b r i e f , Ogburn s t a t e s : 

p e r s o n s , h o u s e s , p a p e r s , and e f f e c t s , a g a i n s t 
u n r e a s o n a b l e s e a r c h e s and s e i z u r e s , s h a l l n o t be 
v i o l a t e d , and no w a r r a n t s s h a l l i s s u e , b u t upon 
p r o b a b l e c a u s e , s u p p o r t e d by o a t h o r a f f i r m a t i o n , 
and p a r t i c u l a r l y d e s c r i b i n g t h e p l a c e t o be 
s e a r c h e d , and t h e p e r s o n s o r t h i n g s t o be s e i z e d . " 

The U n i t e d S t a t e s Supreme C o u r t has h e l d t h a t t h e p r o t e c t i o n s 
o f t h e F o u r t h Amendment e x t e n d t o t h e s t a t e s t h r o u g h t h e 
o p e r a t i o n o f t h e Due P r o c e s s C l a u s e o f t h e F o u r t e e n t h 
Amendment. Mapp v. O h i o , 367 U.S. 643 ( 1 9 6 1 ) ; W o l f v. 
C o l o r a d o , 338 U.S. 25 ( 1 9 4 9 ) . 
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" O n l y T r o o p e r T h o r n t o n was q u e s t i o n e d a b o u t t h e 
p o l i c y t h a t m i g h t have e x i s t e d . T h o r n t o n was a s k e d 
two q u e s t i o n s a b o u t t h e e x i s t e n c e o f any p o l i c y , 'Do 
t h e T r o o p e r s have any e s t a b l i s h e d p o l i c i e s i n r e g a r d 
t o e s t a b l i s h i n g t h e c h e c k p o i n t ? ' (R 6) t o w h i c h he 
a n s w e r e d , 'We do,' and ' D i d you have a p o l i c y 
r e g a r d i n g what v e h i c l e s were t o be s t o p p e d a t t h e 
c h e c k p o i n t ? ' ( E m p h a s i s added) (R 12) Whether t h e s e 
q u e s t i o n s were i n t e n d e d t o e l i c i t t e s t i m o n y t h a t t h e 
D e p a r t m e n t o f P u b l i c S a f e t y had a g e n e r a l p l a n and 
p o l i c y f o r a l l r o a d b l o c k s o r w h e t h e r t h e y were 
i n t e n d e d t o e l i c i t t e s t i m o n y t h a t t h e r e was a p l a n 
o r p o l i c y f o r t h i s p a r t i c u l a r r o a d b l o c k , i s n o t 
c l e a r . However, i t i s c l e a r t h a t t h e answer g i v e n t o 
t h e s e c o n d q u e s t i o n was r e l a t e d o n l y t o t h e J u l y 2, 
2011, r o a d b l o c k . ' T h i s p a r t i c u l a r c h e c k p o i n t , I can 
t e s t i f y t h a t we c h e c k e d e v e r y v e h i c l e t h a t came 
t h r o u g h t h e r e . ' (R 12) F u r t h e r m o r e , a c l o s e a n a l y s i s 
o f T r o o p e r T h o r n t o n ' s a n s w e r s show t h a t he d i d n o t 
e ven t e s t i f y t h a t t h e r u l e o r p o l i c y f o r t h e J u l y 2, 
2011, r o a d b l o c k was t o c h e c k e v e r y v e h i c l e , he o n l y 
t e s t i f i e d t h a t t h e y c h e c k e d e v e r y v e h i c l e . " 

Ogburn's b r i e f , a t 25-26. 

C o n c e r n i n g Ogburn's c o n t e n t i o n t h a t t h e S t a t e d i d n o t 

p r e s e n t e v i d e n c e s h o w i n g t h a t t h e c h e c k p o i n t was c a r r i e d o u t 

p u r s u a n t t o a p l a n e mbodying e x p l i c i t , n e u t r a l l i m i t a t i o n s on 

t h e c o n d u c t o f i n d i v i d u a l o f f i c e r s , t h e S t a t e a p p e a r s t o f i r s t 

a r g u e t h a t Ogburn f a i l e d t o p r e s e r v e t h i s i s s u e f o r a p p e l l a t e 

r e v i e w . S t a t e ' s b r i e f , a t 23-26. However, a t t r i a l , when t h e 

S t a t e f i r s t a t t e m p t e d t o i n t r o d u c e e v i d e n c e c o n c e r n i n g 

Ogburn's s t o p a t t h e c h e c k p o i n t , Ogburn's a t t o r n e y o b j e c t e d 

and moved t o s u p p r e s s t h e e v i d e n c e , s t a t i n g : 
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"I'm g o i n g t o o b j e c t a t t h i s p o i n t f o r t h e 
r e a s o n t h a t t h e o n l y way t h a t t h i s e v i d e n c e can come 
i n i s i f i t has been e s t a b l i s h e d t h a t t h e r o a d b l o c k 
was r e a s o n a b l e and met a l l U.S. Supreme C o u r t c a s e s . 
And i t i s o u r p o s i t i o n t h a t t h e S t a t e has n o t done 
t h a t and has c o m p l e t e l y f a i l e d t o make t h a t s h o w i n g . 
I t h i n k t h e C o u r t i s w e l l aware o f t h e c a s e s t h a t 
s a y t h a t a l l r o a d b l o c k s a r e presumed t o be u n l a w f u l 
u n l e s s and u n t i l t h e S t a t e p r o d u c e s e v i d e n c e t o show 
t h a t t h e y a r e -- meet a l l t h e r e q u i r e m e n t s . And t h e 
S t a t e has n o t shown t h a t . They have n o t shown i t a t 
a l l . They h a v e n ' t i n t r o d u c e d a p o l i c y f o r t h i s 
p a r t i c u l a r r o a d b l o c k o r a p o l i c y i n g e n e r a l o f t h e 
Alabama S t a t e T r o o p e r s . So we w o u l d o b j e c t as t h e 
p r e d i c a t e h a s n ' t been l a i d f o r t h e t e s t i m o n y t h a t 
O f f i c e r S a l v a d o r i s g i v i n g . " 

(R. 18-19.) The t r i a l c o u r t d e n i e d t h a t o b j e c t i o n . (R. 19.) 

The o b j e c t i o n was made when t h e S t a t e f i r s t a t t e m p t e d t o 

i n t r o d u c e t h e e v i d e n c e o b t a i n e d f r o m Ogburn's s t o p a t t h e 

c h e c k p o i n t , and t h e o b j e c t i o n s p e c i f i c a l l y r e f e r e n c e d t h e 

a l l e g e d f a i l u r e o f t h e S t a t e t o i n t r o d u c e a p o l i c y f o r t h e 

c h e c k p o i n t . T h e r e f o r e , t h i s o b j e c t i o n was s u f f i c i e n t t o 

p r e s e r v e Ogburn's argument t h a t t h e S t a t e f a i l e d t o p r o v e t h a t 

t h e c h e c k p o i n t was c a r r i e d o u t p u r s u a n t t o a p o l i c y e m bodying 

e x p l i c i t , n e u t r a l l i m i t a t i o n s on t h e c o n d u c t o f i n d i v i d u a l 

o f f i c e r s . 

The S t a t e a l s o a r g u e s t h a t Ogburn's c o n t e n t i o n i s w i t h o u t 

m e r i t . S t a t e ' s b r i e f , a t 26-33. S p e c i f i c a l l y , t h e S t a t e 

c o n t e n d s : 
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" I n C a i n s [ v. S t a t e , 555 So. 2d 290 ( A l a . C r i m . 
App. 1 9 8 9 ) ] , t h i s C o u r t s t a t e d , ' I n o u r j u d g m e n t , 
r o a d b l o c k s o p e r a t e d p u r s u a n t t o an o b j e c t i v e and 
n e u t r a l p l a n o f b r i e f l y h a l t i n g a l l o ncoming t r a f f i c 
a r e o n l y m i n i m a l l y i n t r u s i v e t o t h e i n d i v i d u a l 
m o t o r i s t and a r e t h u s c o n s t i t u t i o n a l l y r e a s o n a b l e 
s e i z u r e s . ' I d . a t 296. When a v e h i c l e was s t o p p e d a t 
t h e c h e c k p o i n t , t h e o f f i c e r s r e q u e s t e d t h e d r i v e r t o 
p r o d u c e h i s o r h e r d r i v e r ' s l i c e n s e and p r o o f -
o f - i n s u r a n c e . (R. 23) I f t h e d r i v e r p r o d u c e d a v a l i d 
d r i v e r ' s l i c e n s e and c u r r e n t p r o o f - o f - i n s u r a n c e , and 
t h e o f f i c e r s ' d i d n ' t s u s p e c t t h a t t h e y were u n d e r 
t h e i n f l u e n c e o f a l c o h o l , ' t h e d r i v e r c o n t i n u e d on 
h i s o r h e r way. (R. 24) W h i l e i t i s t r u e , as Ogburn 
a r g u e s , t h a t T r o o p e r S a l v a d o r t e s t i f i e d t h a t he 
'would assume' t h a t t h e o f f i c e r s had t h e d i s c r e t i o n 
t o p e r m i t a l o c a l c i r c u i t j u d g e t o p a s s t h r o u g h t h e 
c h e c k p o i n t w i t h o u t s u b m i t t i n g t o a d r i v e r l i c e n s e 
and p r o o f - o f - i n s u r a n c e c h e c k , T r o o p e r S a l v a d o r a l s o 
s a i d , ' I ' d c h e c k e v e r y b o d y . ' (R. 24-25) I n d e e d , t h e 
r e a l i t y i s t h a t e v e r y c a r t h a t a p p r o a c h e d t h e 
c h e c k p o i n t was s t o p p e d . (R. 11-12) 

"The t r o o p e r s ' t e s t i m o n y e s t a b l i s h e d t h a t t h e 
c h e c k p o i n t was ' o p e r a t e d p u r s u a n t t o an o b j e c t i v e 
and n e u t r a l p l a n o f b r i e f l y h a l t i n g a l l o ncoming 
t r a f f i c , ' was ' o n l y m i n i m a l l y i n t r u s i v e t o t h e 
i n d i v i d u a l m o t o r i s t , ' and was t h u s ' c o n s t i t u t i o n a l l y 
r e a s o n a b l e . ' C a i n s , 555 So. 2d a t 296. T h e r e f o r e , 
Ogburn's c l a i m t h a t t h e S t a t e f a i l e d t o p r o v e t h a t 
t h e c h e c k p o i n t was r e a s o n a b l e u n d e r t h e Brown[ v.  
T e x a s , 443 U.S. 47 ( 1 9 7 9 ) , ] t e s t f a i l s . " 

S t a t e ' s b r i e f , a t 31-33. 

The S t a t e f u r t h e r c o n t e n d s : 

" F i r s t , t h e S t a t e d i d e s t a b l i s h t h a t [ t h e 
D e p a r t m e n t o f P u b l i c S a f e t y ] had a p o l i c y r e g a r d i n g 
c h e c k p o i n t s . (R. 6) M o r e o v e r , as d i s c u s s e d a b ove, 
t h e c h e c k p o i n t i n t h i s c a s e was r e a s o n a b l e . I t was 
e s t a b l i s h e d t o d e t e r d r u n k d r i v i n g , a l e g i t i m a t e 
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p u b l i c i n t e r e s t ; i t was a r e a s o n a b l e method o f 
a d v a n c i n g t h e S t a t e ' s l e g i t i m a t e i n t e r e s t ; and i t 
was o p e r a t e d p u r s u a n t t o a n e u t r a l and o b j e c t i v e 
p l a n t h a t c a u s e d m i n i m a l i n t r u s i o n t o t h o s e d r i v e r s 
who were r e q u i r e d t o s t o p . Thus, w h i l e t h e S t a t e d i d 
n o t p r e s e n t e v i d e n c e s p e c i f i c a l l y s e t t i n g o u t t h a t 
[ t h e D e p a r t m e n t o f P u b l i c S a f e t y ] had a w r i t t e n 
p o l i c y c o n c e r n i n g t h e e s t a b l i s h m e n t and c o n d u c t o f 
s o b r i e t y c h e c k p o i n t s o r t h e d e t a i l s o f t h e p o l i c y 
t h a t d i d e x i s t , t h e t r i a l c o u r t p r o p e r l y d e n i e d 
Ogburn's o b j e c t i o n t o t h e e v i d e n c e s t e m m i n g f r o m h i s 
i n i t i a l s t o p a t t h e c h e c k p o i n t . See S t o n e [ v.  
S t a t e ] , 705 So. 2d [1316,] 1319 [ ( A l a . C r i m . App. 
1 9 9 6 ) ] . T h e r e f o r e , t h i s C o u r t s h o u l d a f f i r m t h e 
j u d g m e n t o f t h e t r i a l c o u r t . " 

S t a t e ' s b r i e f , a t 40-41. 

C o n c e r n i n g t h e c o n s t i t u t i o n a l i t y o f a s t o p a t a 

c h e c k p o i n t , i n Ex p a r t e J a c k s o n , 886 So. 2d 155 ( A l a . 2 0 0 4 ) , 

t h e Alabama Supreme C o u r t s t a t e d : 

" ' [ S ] t o p p i n g an a u t o m o b i l e and d e t a i n i n g 
i t s o c c u p a n t s c o n s t i t u t e a " s e i z u r e " w i t h i n 
t h e m e a n i n g o f [ t h e F o u r t h and F o u r t e e n t h ] 
Amendments, even t h o u g h t h e p u r p o s e o f t h e 
s t o p i s l i m i t e d and t h e r e s u l t i n g d e t e n t i o n 
q u i t e b r i e f . ' 

" D e l a w a r e v. P r o u s e , 440 U.S. 648, 653, 99 S. C t . 
1391, 59 L. Ed. 2d 660 ( 1 9 7 9 ) . 

" I n Brown v. T e x a s , 443 U.S. 47, 99 S. C t . 2637, 
61 L. Ed. 2d 357 ( 1 9 7 9 ) , t h e Supreme C o u r t c r e a t e d 
a t h r e e - p r o n g b a l a n c i n g t e s t f o r d e t e r m i n i n g w h e t h e r 
a s e i z u r e i s c o n s i d e r e d r e a s o n a b l e . I n t h a t c a s e , 
t h e q u e s t i o n was w h e t h e r t h e o f f i c e r s ' d e t e n t i o n o f 
a p e d e s t r i a n , who, i n v i o l a t i o n o f a Texas s t a t u t e , 
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r e f u s e d t o i d e n t i f y h i m s e l f , was an u n r e a s o n a b l e 
' s e i z u r e . ' 

" ' C o n s i d e r a t i o n o f t h e c o n s t i t u t i o n a l i t y o f 
s u c h s e i z u r e s i n v o l v e s a w e i g h i n g o f [1] 
t h e g r a v i t y o f t h e p u b l i c c o n c e r n s s e r v e d 
b y t h e s e i z u r e , [2] t h e d e g r e e t o w h i c h t h e 
s e i z u r e a d v a n c e s t h e p u b l i c i n t e r e s t , and 
[3] t h e s e v e r i t y o f t h e i n t e r f e r e n c e w i t h 
i n d i v i d u a l l i b e r t y . ' 

"443 U.S. a t 50-51 , 99 S. C t . 2637. I n M i c h i g a n  
D e p a r t m e n t o f S t a t e P o l i c e v. S i t z , 496 U.S. 444, 
448-49, 110 S. C t . 2481, 110 L. Ed. 2d 412 ( 1 9 9 0 ) , 
t h e Supreme C o u r t e x t e n d e d t h e a p p l i c a t i o n o f t h e s e 
t h r e e c o n d i t i o n s b e y o n d t h e t r a d i t i o n a l a r r e s t 
s i t u a t i o n t o r o a d b l o c k - t y p e s t o p s , s p e c i f i c a l l y t o 
' s o b r i e t y c h e c k p o i n t s . ' The U n i t e d S t a t e s Supreme 
C o u r t has e x p l i c i t l y u p h e l d r o a d b l o c k - t y p e s t o p s 
a g a i n s t c o n s t i t u t i o n a l c h a l l e n g e s i n f o u r s i t u a t i o n s 
-- s t o p s g a t h e r i n g i n f o r m a t i o n c o n c e r n i n g a r e c e n t 
c r i m e i n t h e a r e a when t h e q u e s t i o n s a s k e d d u r i n g 
t h e s t o p d i d n o t s e e k s e l f - i n c r i m i n a t i n g 
i n f o r m a t i o n ; s t o p s c h e c k i n g d r i v e r ' s l i c e n s e s ; 
d r i v e r s ' s o b r i e t y ; and t h e p r e s e n c e o f i l l e g a l 
a l i e n s . See I l l i n o i s v. L i d s t e r , 540 U.S. 419, 124 
S. C t . 885, 157 L. Ed. 2d 843 (2004 ); Texas v. 
Brown, 460 U.S. 730, 103 S. C t . 1535, 75 L. Ed. 2d 
502 ( 1 9 8 3 ) ; S i t z , s u p r a ; and [ U n i t e d S t a t e s v.]  
M a r t i n e z - F u e r t e [ , 428 U.S. 543 ( 1 9 7 6 ) ] . The Alabama 
C o u r t o f C r i m i n a l A p p e a l s a b l y s u m m a r i z e d t h e U n i t e d 
S t a t e s Supreme C o u r t p r e c e d e n t as t o t h i s i s s u e i n 
C a i n s v. S t a t e , 555 So. 2d 290 ( 1 9 8 9 ) : 

a 
on 

G e n e r a l l y , a s e i z u r e l e s s i n t r u s i v e t h a n 
t r a d i t i o n a l a r r e s t i s r e a s o n a b l e i f b a s e d 
i n d i v i d u a l i z e d s u s p i c i o n , g a t h e r e d f r o m 

s p e c i f i c and a r t i c u l a t e f a c t s , t h a t t h e 
i n d i v i d u a l i s , o r i s a b o u t t o be, engaged 
i n c r i m i n a l a c t i v i t y , T e r r y v. O h i o [ , 392 
U.S. 1 ( 1 9 6 8 ) ] ; see a l s o U n i t e d S t a t e s v. 
C o r t e z , 449 U.S. 411, 417, 101 S. C t . 690, 
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694, 66 L. Ed. 2d 621 ( 1 9 8 1 ) , o r i f t h e 
s e i z u r e i s " c a r r i e d o u t p u r s u a n t t o a p l a n 
e m bodying e x p l i c i t , n e u t r a l l i m i t a t i o n s on 
t h e c o n d u c t o f i n d i v i d u a l o f f i c e r s , " Brown  
v. T e x a s , 443 U.S. 47, 51, 99 S. C t . 2637, 
2640, 61 L. Ed. 2d 357 ( 1 9 7 9 ) . 

"'The n a t u r e o f a r o a d b l o c k r e q u i r e s 
t h e s t o p p i n g o f c a r s w i t h o u t i n d i v i d u a l i z e d 
s u s p i c i o n o f w r o n g d o i n g . Thus, i f a  
r o a d b l o c k s t o p i s t o be u p h e l d , i t must be  
on t h e s e c o n d b a s i s , i . e . , b e c a u s e i t i s  
" c a r r i e d o u t p u r s u a n t t o a p l a n e mbodying  
e x p l i c i t , n e u t r a l l i m i t a t i o n s on t h e  
c o n d u c t o f i n d i v i d u a l o f f i c e r s . " I n a 
s e r i e s o f d e c i s i o n s stemming f r o m t h e 
i m m i g r a t i o n c o n t r o l c a s e s , t h e U n i t e d 
S t a t e s Supreme C o u r t has r e j e c t e d t h e 
i n d i v i d u a l i z e d s u s p i c i o n r e q u i r e m e n t f o r 
f i x e d , non-random a u t o m o b i l e c h e c k p o i n t s o r 
r o a d b l o c k s t o p s , and i n s t e a d has 
e s t a b l i s h e d some c r i t e r i a f o r "a p l a n 
e m bodying e x p l i c i t , n e u t r a l l i m i t a t i o n s on 
t h e c o n d u c t o f i n d i v i d u a l o f f i c e r s . " 

" ' F o u r y e a r s [ a f t e r t h e Supreme 
C o u r t ' s d e c i s i o n i n D e l a w a r e v. P r o u s e , 440 
U.S. 648 ( 1 9 7 9 ) ] , t h e C o u r t s p e c i f i c a l l y 
a p p r o v e d d r i v e r s ' l i c e n s e c h e c k p o i n t s i n 
Texas v. Brown, 4 60 U.S. 730, 103 S. C t . 
1535, 75 L. Ed. 2d 502 (1983) .... 

"'When r e a d t o g e t h e r , [ U n i t e d S t a t e s  
v.] B r i g n o n i - P o n c e [ , 422 U.S. 873 ( 1 9 7 5 ) ] , 
[ U n i t e d S t a t e s v.] M a r t i n e z - F u e r t e [ , 428 
U.S. 543 (1 97 6 ) ] , P r o u s e , and Texas v.  
B r o w n [ , 460 U.S. 730 ( 1 9 8 3 ) , ] s t a n d f o r t h e 
p r o p o s i t i o n t h a t random s t o p s o r s p o t 
c h e c k s a r e u n r e a s o n a b l e i n t h e a b s e n c e o f 
i n d i v i d u a l i z e d s u s p i c i o n o f w r o n g d o i n g ; on 
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t h e o t h e r hand, s t o p s a t f i x e d c h e c k p o i n t s 
o r r o a d b l o c k s a r e r e a s o n a b l e i f t h e y a r e 
c a r r i e d o u t p u r s u a n t t o a n e u t r a l and 
o b j e c t i v e p l a n , a r e s u p p o r t e d by a s t r o n g 
p u b l i c i n t e r e s t , and a r e o n l y m i n i m a l l y 
i n t r u s i v e t o t h e i n d i v i d u a l m o t o r i s t . ' 

"555 So. 2d a t 292-93 ( e m p h a s i s a d d e d ) . 

"The U n i t e d S t a t e s Supreme C o u r t has h e l d t h a t 
d r i v e r ' s l i c e n s e c h e c k p o i n t s s a t i s f y t h e f i r s t 
f a c t o r -- t h a t 'the g r a v i t y o f t h e p u b l i c c o n c e r n s 
s e r v e d by t h e s e i z u r e ' o u t w e i g h t h e F o u r t h Amendment 
i n t e r e s t o f i n d i v i d u a l s . See Brown v. T e x a s , 443 
U.S. a t 51, 99 S. C t . 2637; Texas v. Brown, s u p r a . 
As f o r t h e s e c o n d f a c t o r -- 'the d e g r e e t o w h i c h t h e 
s e i z u r e a d v a n c e s t h e p u b l i c i n t e r e s t ' -- t h e r e i s no 
q u e s t i o n t h a t t h e p u b l i c has an i n t e r e s t i n m a k i n g 
s u r e t h a t d r i v e r s o f v e h i c l e s a r e p r o p e r l y l i c e n s e d 
and t h a t t h e v e h i c l e s t h e y a r e d r i v i n g a r e 
r e g i s t e r e d and e q u i p p e d w i t h s a f e t y d e v i c e s . The 
C o u r t o f C r i m i n a l A p p e a l s s t a t e d i n Hagood [v. Town  
o f Town C r e e k , 628 So. 2d 1057 ( A l a . C r i m . App. 
1 9 9 3 ) ] : 

"'"The s t a t e ' s i n t e r e s t i n e n f o r c i n g 
i t s r e g i s t r a t i o n and l i c e n s i n g l a w s and t h e 
d i f f i c u l t y i n e n f o r c i n g t h e l a w s by any 
o t h e r method" ... [has] been h e l d 
s u f f i c i e n t t o o u t w e i g h a m i n o r i n t r u s i o n 
upon p e r s o n s s t o p p e d a t r o a d b l o c k s 
c o n d u c t e d f o r [ t h a t ] p u r p o s e [ ] . ' 

"628 So. 2d a t 1060. B e c a u s e t h e U n i t e d S t a t e s 
Supreme C o u r t i n Texas v. Brown, s u p r a , has 
s p e c i f i c a l l y u p h e l d d r i v e r ' s l i c e n s e c h e c k p o i n t s as 
a d v a n c i n g t h e p u b l i c i n t e r e s t , t h u s s a t i s f y i n g t h e 
s e c o n d f a c t o r , we must e n s u r e t h a t i n [ t h e 
d e f e n d a n t ] ' s c a s e t h e S t a t e s a t i s f i e d t h e t h i r d 
f a c t o r . 
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"To a n a l y z e t h e t h i r d f a c t o r -- 'the s e v e r i t y o f 
t h e i n t e r f e r e n c e w i t h i n d i v i d u a l l i b e r t y ' -- we must 
d e t e r m i n e w h e t h e r t h e o f f i c e r s c o n d u c t e d t h e 
r o a d b l o c k - t y p e s t o p i n a n e u t r a l and o b j e c t i v e 
manner. As t h e C o u r t o f C r i m i n a l A p p e a l s s t a t e d i n 
C a i n s : ' [ S ] t o p s [ o f v e h i c l e s ] a t f i x e d c h e c k p o i n t s 
o r r o a d b l o c k s a r e r e a s o n a b l e i f t h e y a r e c a r r i e d o u t 
p u r s u a n t t o a n e u t r a l and o b j e c t i v e p l a n , a r e 
s u p p o r t e d by a s t r o n g p u b l i c i n t e r e s t , and a r e o n l y 
m i n i m a l l y i n t r u s i v e t o t h e i n d i v i d u a l m o t o r i s t . ' 555 
So. 2d a t 293. We must d e t e r m i n e i f t h e s t o p i n 
J a c k s o n ' s c a s e was ' m i n i m a l l y i n t r u s i v e t o t h e 
i n d i v i d u a l m o t o r i s t . ' The C o u r t o f C r i m i n a l A p p e a l s 
s t a t e d i n C a i n s [ v. S t a t e , 555 So. 2d 2 90 ( A l a . 
C r i m . App. 1989),] t h a t 'the manner o f o p e r a t i o n and 
t h e p h y s i c a l c h a r a c t e r i s t i c s o f a r o a d b l o c k , ' 555 
So. 2d a t 296, a f f e c t t h e i n t r u s i v e n e s s o f t h e s t o p . 
The C o u r t o f C r i m i n a l A p p e a l s t h e n q u o t e d a 
1 3 - f a c t o r a n a l y s i s a d o p t e d by t h e K a n s a s Supreme 
C o u r t : 

" ' " ( 1 ) The d e g r e e o f d i s c r e t i o n , i f 
any, l e f t t o t h e o f f i c e r i n t h e f i e l d ; (2) 
t h e l o c a t i o n d e s i g n a t e d f o r t h e r o a d b l o c k ; 
(3) t h e t i m e and d u r a t i o n o f t h e r o a d b l o c k ; 
(4) s t a n d a r d s s e t by s u p e r i o r o f f i c e r s ; (5) 
ad v a n c e n o t i c e t o t h e p u b l i c a t l a r g e ; (6) 
ad v a n c e w a r n i n g t o t h e i n d i v i d u a l 
a p p r o a c h i n g m o t o r i s t ; (7) m a i n t e n a n c e o f 
s a f e t y c o n d i t i o n s ; (8) d e g r e e o f f e a r o r 
a n x i e t y g e n e r a t e d by t h e mode o f o p e r a t i o n ; 
(9) a v e r a g e l e n g t h o f t i m e e a c h m o t o r i s t i s 
d e t a i n e d ; (10) p h y s i c a l f a c t o r s s u r r o u n d i n g 
t h e l o c a t i o n , t y p e and method o f o p e r a t i o n ; 
(11) t h e a v a i l a b i l i t y o f l e s s i n t r u s i v e 
methods f o r c o m b a t i n g t h e p r o b l e m ; (12) t h e 
d e g r e e o f e f f e c t i v e n e s s o f t h e p r o c e d u r e ; 
and (13) any o t h e r r e l e v a n t c i r c u m s t a n c e s 
w h i c h m i g h t b e a r upon t h e t e s t . " ' 

"555 So. 2d a t 296 ( q u o t i n g S t a t e v. D e s k i n s , 234 
Kan. 529, 541, 673 P.2d 1174, 1185 ( 1 9 8 3 ) ) . We a g r e e 
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w i t h t h e C o u r t o f C r i m i n a l A p p e a l s t h a t we s h o u l d 
n o t e x a l t f o r m o v e r s u b s t a n c e and t h a t some o f t h e 
13 f a c t o r s o u t l i n e d above a r e n o t p i v o t a l t o 
d e t e r m i n i n g w h e t h e r a p a r t i c u l a r r o a d b l o c k - t y p e s t o p 
i s ' m i n i m a l l y i n t r u s i v e . ' However, t h o s e f a c t o r s a r e 
h e l p f u l c o n s i d e r a t i o n s t o t a k e i n t o a c c o u n t when 
d e t e r m i n i n g w h e t h e r t h e o f f i c e r s c o n d u c t e d t h e s t o p 
p u r s u a n t t o an ' o b j e c t i v e s t a n d a r d . ' 

"We a l s o a g r e e w i t h t h e C o u r t o f C r i m i n a l 
A p p e a l s t h a t b e c a u s e a r o a d b l o c k - t y p e s t o p t o 
examine d r i v e r ' s l i c e n s e s i s w a r r a n t l e s s and n o t 
b a s e d on an ' a r t i c u l a b l e and r e a s o n a b l e s u s p i c i o n 
t h a t a m o t o r i s t i s u n l i c e n s e d o r t h a t an a u t o m o b i l e 
i s n o t r e g i s t e r e d , ' P r o u s e , 440 U.S. a t 663, 99 S. 
C t . 1391, t h e S t a t e has t h e b u r d e n o f p r o v i n g t h a t 
i t was r e a s o n a b l e u n d e r t h e F o u r t h Amendment. 
Hagood, 628 So. 2d a t 1062." 

Ex p a r t e J a c k s o n , 886 So. 2d a t 161-63. 

I n Hagood v. Town o f Town C r e e k , 628 So. 2d 1057 ( A l a . 

C r i m . App. 1 9 9 3 ) , i n h o l d i n g t h a t t h e r o a d b l o c k a t i s s u e was 

u n c o n s t i t u t i o n a l , t h i s C o u r t f o u n d t h a t t h e p o l i c e o f f i c e r s 

h a d c o n d u c t e d t h e r o a d b l o c k w i t h " u n f e t t e r e d " d i s c r e t i o n . 

T h i s C o u r t a l s o f o u n d i t h i g h l y r e l e v a n t t h a t t h e r e was no 

w r i t t e n p o l i c y t h a t c o u l d have l i m i t e d t h e o f f i c e r s ' 

d i s c r e t i o n , a n d t h i s C o u r t f o u n d i t i r r e l e v a n t t h a t t h e p o l i c e 

c h i e f h i m s e l f was one o f t h e o f f i c e r s i n t h e f i e l d . Hagood, 

628 So. 2d a t 1061-62. 

I n t h e p r e s e n t c a s e , t h e S t a t e d i d n o t c a r r y i t s b u r d e n 

o f p r o v i n g t h e r e a s o n a b l e n e s s o f t h e c h e c k p o i n t s t o p . 
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S p e c i f i c a l l y , t h e S t a t e d i d n o t p r e s e n t e v i d e n c e s h o w i n g t h a t 

t h e c h e c k p o i n t was " c a r r i e d o u t p u r s u a n t t o a p l a n e mbodying 

e x p l i c i t , n e u t r a l l i m i t a t i o n s on t h e c o n d u c t o f i n d i v i d u a l 

o f f i c e r s . " A l t h o u g h h i g h l y r e l e v a n t t o d e c i d i n g w h e t h e r a 

c h e c k p o i n t was r e a s o n a b l e , we f i n d t h a t w r i t t e n g u i d e l i n e s a r e 

n o t a m a n d a t o r y r e q u i r e m e n t o f a c o n s t i t u t i o n a l c h e c k p o i n t . 

See Ex p a r t e J a c k s o n , s u p r a ; S t o n e v. S t a t e , 705 So. 2d 1316, 

1318-19 ( A l a . C r i m . App. 1996) ( h o l d i n g t h a t a l t h o u g h t h e r e 

were no w r i t t e n g u i d e l i n e s i n p l a c e a t t h e t i m e o f t h e 

d e f e n d a n t ' s c h e c k p o i n t s t o p , t h e s t o p was c o n s t i t u t i o n a l ) ; 

Hagood, 628 So. 2d a t 1061 ( n o t i n g t h a t w r i t t e n g u i d e l i n e s a r e 

a " p r o m i n e n t f a c t o r , " b u t o n l y one f a c t o r , t o be c o n s i d e r e d i n 

d e t e r m i n i n g t h e r e a s o n a b l e n e s s o f a r o a d b l o c k ) . However, t o 

s a t i s f y t h e r e a s o n a b l e n e s s r e q u i r e m e n t o f t h e F o u r t h 

Amendment, t h e S t a t e must p r e s e n t e v i d e n c e s h o w i n g t h a t t h e 

c h e c k p o i n t was c a r r i e d o u t p u r s u a n t t o a p r e v i o u s l y 

e s t a b l i s h e d o b j e c t i v e and n e u t r a l p l a n t h a t was d e s i g n e d b y 

h i g h e r r a n k i n g p e r s o n n e l t o l i m i t t h e c o n d u c t o f t h e o f f i c e r s 

i n t h e f i e l d . 

17 



CR-11-0085 

A l t h o u g h we h o l d t o d a y t h a t a w r i t t e n p l a n i s n o t 

r e q u i r e d b y t h e F o u r t h Amendment, we s t r o n g l y s u g g e s t t h a t 

h a v i n g a p r e v i o u s l y e s t a b l i s h e d p l a n t h a t i s i n w r i t i n g b e f o r e 

t h e e x e c u t i o n o f t h e c h e c k p o i n t i s t h e b e s t p r a c t i c e . I f no 

p r e v i o u s l y e s t a b l i s h e d w r i t t e n p l a n i s s u b m i t t e d i n t o 

e v i d e n c e , a w i t n e s s f o r t h e S t a t e must s p e c i f i c a l l y a r t i c u l a t e 

t h e f u l l d e t a i l s o f t h e p r e v i o u s l y e s t a b l i s h e d p l a n t h a t 

l i m i t s t h e d i s c r e t i o n o f t h e i n d i v i d u a l o f f i c e r s a t t h e 

c h e c k p o i n t i n a c c o r d a n c e w i t h Brown v. T e x a s , 443 U.S. 47 

( 1 9 7 9 ) . 

I n t h e p r e s e n t s i t u a t i o n , n o t o n l y i s t h e r e no e v i d e n c e 

o f w r i t t e n g u i d e l i n e s t h a t c o u l d have l i m i t e d t h e o f f i c e r s ' 

d i s c r e t i o n , t h e r e i s no o t h e r e v i d e n c e o f a p l a n t h a t p l a c e d 

e x p l i c i t , n e u t r a l l i m i t a t i o n s on t h e c o n d u c t o f t h e o f f i c e r s . 

C o r p o r a l T h o r n t o n t e s t i f i e d t h a t t h e t r o o p e r s have e s t a b l i s h e d 

p o l i c i e s c o n c e r n i n g t h e e s t a b l i s h m e n t o f c h e c k p o i n t s , b u t he 

d i d n o t g i v e any t e s t i m o n y c o n c e r n i n g t h e s u b s t a n c e o f t h o s e 

p o l i c i e s o r c o n c e r n i n g how t h o s e p o l i c i e s p l a c e d e x p l i c i t , 

n e u t r a l l i m i t a t i o n s on t h e c o n d u c t o f t h e o f f i c e r s w o r k i n g t h e 

c h e c k p o i n t . The S t a t e a l s o p r e s e n t e d e v i d e n c e c o n c e r n i n g t h e 

way t h e o f f i c e r s a c t u a l l y c a r r i e d o u t t h e c h e c k p o i n t i n t h e 
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p r e s e n t c a s e , b u t t h e S t a t e d i d n o t p r e s e n t any e v i d e n c e 

c o n c e r n i n g w h e t h e r t h e way t h e o f f i c e r s c a r r i e d o u t t h e 

c h e c k p o i n t was i n a c c o r d a n c e w i t h a p l a n e mbodying e x p l i c i t , 

n e u t r a l l i m i t a t i o n s on t h e o f f i c e r s ' c o n d u c t . T h e r e i s s i m p l y 

no e v i d e n c e i n d i c a t i n g t h a t t h e o f f i c e r s i n t h e f i e l d were 

g i v e n any p a r t i c u l a r i n s t r u c t i o n s b e f o r e t h e c h e c k p o i n t began 

c o n c e r n i n g how t h e y were t o c o n d u c t t h e c h e c k p o i n t o r 

c o n c e r n i n g t h e e x t e n t o f t h e i r d i s c r e t i o n . The o n l y s p e c i f i c 

e v i d e n c e c o n c e r n i n g t h e o f f i c e r s ' d i s c r e t i o n was t h e t e s t i m o n y 

o f T r o o p e r S a l v a d o r who t e s t i f i e d t h a t , a l t h o u g h he i n f a c t 

s t o p p e d e v e r y v e h i c l e t h a t p a s s e d t h r o u g h t h e c h e c k p o i n t , he 

assumed t h a t he had t h e d i s c r e t i o n t o a l l o w a c i r c u i t j u d g e t o 

p a s s t h r o u g h t h e c h e c k p o i n t w i t h o u t b e i n g s t o p p e d . 

F u r t h e r m o r e , t h e r e i s no e v i d e n c e i n d i c a t i n g t h a t t h e 

o f f i c e r s ' d i s c r e t i o n a t t h e c h e c k p o i n t was s u p e r v i s e d b y any 

o f f i c i a l t h a t was n o t i n t h e f i e l d . 

The p r i m a r y wrong t h a t t h e F o u r t h Amendment s e e k s t o 

p r e v e n t i s u n b r i d l e d p o l i c e d i s c r e t i o n . See D e l a w a r e v.  

P r o u s e , 440 U.S. 648, 653-54 (1979) ( s t a t i n g t h a t " [ t ] h e 

e s s e n t i a l p u r p o s e o f t h e p r o s c r i p t i o n s i n t h e F o u r t h Amendment 

i s t o impose a s t a n d a r d o f ' r e a s o n a b l e n e s s ' upon t h e e x e r c i s e 
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o f d i s c r e t i o n b y g o v e r n m e n t o f f i c i a l s , i n c l u d i n g l a w 

e n f o r c e m e n t a g e n t s , i n o r d e r ' " t o s a f e g u a r d t h e p r i v a c y and 

s e c u r i t y o f i n d i v i d u a l s a g a i n s t a r b i t r a r y i n v a s i o n s " ' " ) 

( c i t a t i o n o m i t t e d ) . I n t h e p r e s e n t c a s e , t h e S t a t e d i d n o t 

p r e s e n t a ny e v i d e n c e o f t h e l i m i t s on t h e f i e l d o f f i c e r s ' 

d i s c r e t i o n . T h e r e f o r e , t h e w a r r a n t l e s s s t o p o f Ogburn a t t h e 

c h e c k p o i n t w i t h o u t any i n d i v i d u a l i z e d s u s p i c i o n o f w r o n g d o i n g 

was u n r e a s o n a b l e ; t h u s , t h e e v i d e n c e o b t a i n e d p u r s u a n t t o t h a t 

s t o p s h o u l d h a v e b e e n s u p p r e s s e d . W i t h o u t t h a t e v i d e n c e , 

t h e r e i s no e v i d e n c e t o s u p p o r t Ogburn's c o n v i c t i o n f o r DUI. 

A c c o r d i n g l y , we r e v e r s e t h e t r i a l c o u r t ' s j u dgment and r e n d e r 

a j udgment o f a c q u i t t a l f o r Ogburn. 

REVERSED AND JUDGMENT RENDERED. 

Windom, P . J . , a n d W e l c h , J . , c o n c u r . J o i n e r , J . , 

d i s s e n t s , w i t h o p i n i o n . K e l l u m , J . , j o i n s i n d i s s e n t . 
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JOINER, J u d g e , d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t f r o m t h e h o l d i n g o f t h e m a j o r i t y 

o p i n i o n t h a t " t h e e v i d e n c e o b t a i n e d p u r s u a n t t o [ t h e 

c h e c k p o i n t ] s t o p s h o u l d have been s u p p r e s s e d . " A l t h o u g h t h e 

m a j o r i t y o p i n i o n c o r r e c t l y s u m m a r i z e s t h e r e l e v a n t f a c t s a n d 

c o r r e c t l y q u o t e s t h e a p p r o p r i a t e l a w , I d i s s e n t f r o m i t s 

c o n c l u s i o n - - t h a t " t h e S t a t e d i d n o t c a r r y i t s b u r d e n o f 

p r o v i n g r e a s o n a b l e n e s s o f t h e c h e c k p o i n t s t o p " b e c a u s e " t h e r e 

i s no ... e v i d e n c e o f a p l a n t h a t p l a c e d e x p l i c i t , n e u t r a l 

l i m i t a t i o n s on t h e c o n d u c t o f t h e o f f i c e r s ' " - - b e c a u s e t h e 

f a c t s , as p r e s e n t e d t o t h e d i s t r i c t c o u r t , p r o v i d e d an 

a p p r o p r i a t e b a s i s f o r t h a t c o u r t t o c o n c l u d e t h a t a " p l a n 

e m b o d y i n g e x p l i c i t , n e u t r a l l i m i t a t i o n s on t h e c o n d u c t o f 

i n d i v i d u a l o f f i c e r s " e x i s t e d f o r t h e o p e r a t i o n o f t h i s 

c h e c k p o i n t . 

I n i t i a l l y , I n o t e t h a t 

" ' " [ w ] h e n e v i d e n c e i s p r e s e n t e d o r e t e n u s t o t h e 
t r i a l c o u r t , t h e c o u r t ' s f i n d i n g s o f f a c t b a s e d on 
t h a t e v i d e n c e a r e p r e s u m e d t o be c o r r e c t , " Ex p a r t e 
P e r k i n s , 646 So. 2d 46, 47 ( A l a . 1 9 9 4 ) ; "[w]e 
i n d u l g e a p r e s u m p t i o n t h a t t h e t r i a l c o u r t p r o p e r l y 
r u l e d on t h e w e i g h t an d p r o b a t i v e f o r c e o f t h e 
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e v i d e n c e , " B r a d l e y v. S t a t e , 494 So. 2d 750, 761 
( A l a . C r i m . App. 1 9 8 5 ) , a f f ' d , 494 So. 2d 772 ( A l a . 
1 9 8 6 ) ; a n d we make " ' a l l t h e r e a s o n a b l e i n f e r e n c e s 
a n d c r e d i b i l i t y c h o i c e s s u p p o r t i v e o f t h e d e c i s i o n 
o f t h e t r i a l c o u r t . ' " K ennedy v. S t a t e , 640 So. 2d 
22, 26 ( A l a . C r i m . App. 1 9 9 3 ) , q u o t i n g B r a d l e y , 494 
So. 2d a t 761. " [ A ] n y c o n f l i c t s i n t h e t e s t i m o n y o r 
c r e d i b i l i t y o f w i t n e s s e s d u r i n g a s u p p r e s s i o n 
h e a r i n g i s a m a t t e r f o r r e s o l u t i o n b y t h e t r i a l 
c o u r t A b s e n t a g r o s s a b u s e o f d i s c r e t i o n , a 
t r i a l c o u r t ' s r e s o l u t i o n o f [s u c h ] c o n f l i c t [ s ] 
s h o u l d n o t be r e v e r s e d on a p p e a l . " S h e e l y v. S t a t e , 
629 So. 2d 23, 29 ( A l a . C r i m . App. 1993) ( c i t a t i o n s 
o m i t t e d ) . However, " ' [ w ] h e r e t h e e v i d e n c e b e f o r e t h e 
t r i a l c o u r t was u n d i s p u t e d t h e o r e t e n u s r u l e i s 
i n a p p l i c a b l e , a n d t h e [ a p p e l l a t e ] C o u r t w i l l s i t i n 
jud g m e n t on t h e e v i d e n c e de novo, i n d u l g i n g no 
p r e s u m p t i o n i n f a v o r o f t h e t r i a l c o u r t ' s 
a p p l i c a t i o n o f t h e l a w t o t h o s e f a c t s . ' " S t a t e v.  
H i l l , 690 So. 2d 1201, 1203 ( A l a . 1 9 9 6 ) , q u o t i n g 
S t i l e s v. Brown, 380 So. 2d 792, 794 ( A l a . 1 9 8 0 ) . 
"'"[W]hen t h e t r i a l c o u r t i m p r o p e r l y a p p l i e s t h e l a w 
t o t h e f a c t s , no p r e s u m p t i o n o f c o r r e c t n e s s e x i s t s 
as t o t h e c o u r t ' s j u d g m e n t . " ' " Ex p a r t e J a c k s o n , 886 
So. 2d 155, 159 ( A l a . 2 0 0 4 ) , q u o t i n g H i l l , 690 So. 
2d a t 1203, q u o t i n g i n t u r n Ex p a r t e Agee, 669 So. 
2d 102, 104 ( A l a . 1 9 9 5 ) . A t r i a l c o u r t ' s u l t i m a t e 
l e g a l c o n c l u s i o n on a m o t i o n t o s u p p r e s s b a s e d on a 
g i v e n s e t o f f a c t s i s a q u e s t i o n o f l a w t h a t i s 
r e v i e w e d de novo on a p p e a l . See S t a t e v. S m i t h , 785 
So. 2d 1169 ( A l a . C r i m . App. 2 0 0 0 ) . ' " 

C.B.D. v. S t a t e , [Ms. CR-10-0640, Dec. 16, 2011] So. 3d 

, ( A l a . C r i m . App. 2011) ( q u o t i n g S t a t e v. H a r g e t t , 935 

So. 2d 1200, 1203-04 ( A l a . C r i m . App. 2 0 0 0 ) ) . 

T h i s C o u r t has l o n g h e l d t h a t l i c e n s e c h e c k s , s o b r i e t y 

c h e c k p o i n t s , and r o a d b l o c k s a r e n o t i n t r i n s i c a l l y 
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u n c o n s t i t u t i o n a l . M c l n n i s h v. S t a t e , 584 So. 2d 935, 936 

( A l a . C r i m . App. 1 9 9 1 ) . I n o r d e r f o r a c h e c k p o i n t t o be 

c o n s t i t u t i o n a l l y p e r m i s s i b l e , t h e s t o p must be r e a s o n a b l e . 

Hagood v. Town o f Town C r e e k , 628 So. 2d 1057, 1059 ( A l a . 

C r i m . App. 1 9 9 3 ) . I n C a i n s v. S t a t e , 555 So. 2d 2 90 ( A l a . 

C r i m . App. 1 9 8 9 ) , t h i s C o u r t h e l d t h a t s t o p s o f v e h i c l e s a t 

f i x e d c h e c k p o i n t s a r e r e a s o n a b l e i f t h e y a r e p e r f o r m e d 

a c c o r d i n g t o a n e u t r a l and o b j e c t i v e p l a n , a r e s u p p o r t e d by 

s t r o n g p u b l i c i n t e r e s t , and a r e m i n i m a l l y i n t r u s i v e t o t h e 

i n d i v i d u a l b e i n g s t o p p e d . E s s e n t i a l l y , t h e p a r t i c u l a r p u r p o s e 

o r i n t e r e s t must s u f f i c i e n t l y o u t w e i g h t h e i n v a s i o n o f p r i v a c y 

r e s u l t i n g f r o m t h e c h e c k p o i n t s t o p . See Hagood, 628 So. 2d a t 

1062. I n C a i n s , t h i s C o u r t a d o p t e d t h e b a l a n c i n g t e s t s e t 

f o r t h i n Brown v. T e x a s , 443 U.S. 47 ( 1 9 7 9 ) , t o d e t e r m i n e 

w h e t h e r a s e i z u r e i s u n r e a s o n a b l e . C a i n s , 555 So. 2d a t 294. 

T h i s b a l a n c i n g t e s t i n v o l v e s 

"a w e i g h i n g o f [ 1 ] t h e g r a v i t y o f t h e p u b l i c 
c o n c e r n s s e r v e d by t h e s e i z u r e , [ 2 ] t h e d e g r e e t o 
w h i c h t h e s e i z u r e a d v a n c e s t h e p u b l i c i n t e r e s t , and 
[ 3 ] t h e s e v e r i t y o f t h e i n t e r f e r e n c e w i t h i n d i v i d u a l 
l i b e r t y . " 
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C a i n s , 555 So. 2d a t 294 ( q u o t i n g Brown v. T e x a s , 443 U.S. 47, 

50-51 ( 1 9 7 9 ) ) . The U n i t e d S t a t e s Supreme C o u r t has e x t e n d e d 

t h e a p p l i c a t i o n o f t h i s b a l a n c i n g t e s t b e y o n d t h e t r a d i t i o n a l 

a r r e s t s i t u a t i o n t o r o a d b l o c k - t y p e s t o p s and s p e c i f i c a l l y t o 

" s o b r i e t y c h e c k p o i n t s . " M i c h i g a n Dep't o f S t a t e P o l i c e v.  

S i t z , 496 U.S. 444, 448-49 ( 1 9 9 0 ) . 

When e v a l u a t i n g t h e Brown t h r e e - p r o n g b a l a n c i n g t e s t , t h e 

U n i t e d S t a t e s Supreme C o u r t has h e l d t h a t d r i v e r ' s l i c e n s e 

c h e c k p o i n t s s a t i s f y t h e f i r s t p r o n g - - t h a t " t h e g r a v i t y o f t h e 

p u b l i c c o n c e r n s s e r v e d by t h e s e i z u r e " o u t w e i g h t h e F o u r t h 

Amendment i n t e r e s t o f i n d i v i d u a l s . See Brown, 443 U.S. a t 51. 

As f o r t h e s e c o n d f a c t o r - - " t h e d e g r e e t o w h i c h t h e s e i z u r e 

a d v a n c e s t h e p u b l i c i n t e r e s t " - - t h e Alabama Supreme C o u r t has 

h e l d : 

" [ T ] h e r e i s no q u e s t i o n t h a t t h e p u b l i c has an 
i n t e r e s t i n m a k i n g s u r e t h a t d r i v e r s o f v e h i c l e s a r e 
p r o p e r l y l i c e n s e d and t h a t t h e v e h i c l e s t h e y a r e 
d r i v i n g a r e r e g i s t e r e d and e q u i p p e d w i t h s a f e t y 
d e v i c e s . The C o u r t o f C r i m i n a l A p p e a l s s t a t e d i n 
Hagood: 

"'"The [ S ] t a t e ' s i n t e r e s t i n e n f o r c i n g i t s 
r e g i s t r a t i o n and l i c e n s i n g l a w s and t h e 
d i f f i c u l t y i n e n f o r c i n g t h e l a w s by any 
o t h e r m e t h o d ' ... [ h a s ] been h e l d 
s u f f i c i e n t t o o u t w e i g h a m i n o r i n t r u s i o n 
upon p e r s o n s s t o p p e d a t r o a d b l o c k s 
c o n d u c t e d f o r [ t h a t ] p u r p o s e [ ] . " ' " 
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Ex p a r t e J a c k s o n , 88 6 So. 2d 155, 162 ( A l a . 2004 ) ( q u o t i n g 

Hagood, 628 So. 2d a t 1 0 6 0 ) . Thus, b o t h t h e f i r s t and s e c o n d 

p r o n g o f t h e a n a l y s i s a r e s a t i s f i e d ; t h e r e f o r e , t h e 

c o n s t i t u t i o n a l i t y o f a c h e c k p o i n t t u r n s on t h e t h i r d f a c t o r - ¬

" t h e s e v e r i t y o f t h e i n t e r f e r e n c e w i t h i n d i v i d u a l l i b e r t y . " 

To a n a l y z e t h e t h i r d f a c t o r we must d e t e r m i n e w h e t h e r t h e 

o f f i c e r s c o n d u c t e d t h e c h e c k p o i n t i n a n e u t r a l and o b j e c t i v e 

manner. E s s e n t i a l l y , we must d e t e r m i n e i f t h e s t o p was 

" m i n i m a l l y i n t r u s i v e t o t h e i n d i v i d u a l m o t o r i s t . " To make t h i s 

d e t e r m i n a t i o n t h i s C o u r t a p p l i e s a 1 3 - f a c t o r a n a l y s i s : 

" ' ( 1 ) The d e g r e e o f d i s c r e t i o n , i f any, l e f t t o t h e 
o f f i c e r i n t h e f i e l d ; (2) t h e l o c a t i o n d e s i g n a t e d 
f o r t h e r o a d b l o c k ; (3) t h e t i m e and d u r a t i o n o f t h e 
r o a d b l o c k ; (4) s t a n d a r d s s e t by s u p e r i o r o f f i c e r s ; 
(5) a d v a n c e n o t i c e t o t h e p u b l i c a t l a r g e ; (6) 
adva n c e w a r n i n g t o t h e i n d i v i d u a l a p p r o a c h i n g 
m o t o r i s t ; (7) m a i n t e n a n c e o f s a f e t y c o n d i t i o n s ; (8) 
d e g r e e o f f e a r o r a n x i e t y g e n e r a t e d by t h e mode o f 
o p e r a t i o n ; (9) a v e r a g e l e n g t h o f t i m e e a c h m o t o r i s t 
i s d e t a i n e d ; (10) p h y s i c a l f a c t o r s s u r r o u n d i n g t h e 
l o c a t i o n , t y p e and method o f o p e r a t i o n ; (11) t h e 
a v a i l a b i l i t y o f l e s s i n t r u s i v e methods f o r c o m b a t i n g 
t h e p r o b l e m ; (12) t h e d e g r e e o f e f f e c t i v e n e s s o f t h e 
p r o c e d u r e ; and (13) any o t h e r r e l e v a n t c i r c u m s t a n c e s 
w h i c h m i g h t b e a r upon t h e t e s t . ' " 

C a i n s , 555 So. 2d a t 296 ( q u o t i n g S t a t e v. D e s k i n s , 234 Kan. 

529, 541, 673 P.2d 1174, 1185 ( 1 9 8 3 ) ) . These 13 f a c t o r s , 

h o wever, a r e " n o t p i v o t a l t o d e t e r m i n i n g w h e t h e r a p a r t i c u l a r 
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r o a d b l o c k - t y p e s t o p i s ' m i n i m a l l y i n t r u s i v e ' " b u t , i n s t e a d , 

a r e " h e l p f u l c o n s i d e r a t i o n s t o t a k e i n t o a c c o u n t when 

d e t e r m i n i n g w h e t h e r t h e o f f i c e r s c o n d u c t e d t h e s t o p p u r s u a n t 

t o an ' o b j e c t i v e s t a n d a r d . ' " Ex p a r t e J a c k s o n , 886 So. 2d a t 

163. 

H e r e , t h e S t a t e ' s e v i d e n c e r e g a r d i n g t h e c h e c k p o i n t 

p r o c e d u r e s was as f o l l o w s : C o r p o r a l J e s s e T h o r n t o n , a 

s u p e r v i s o r w i t h t h e A l a b a m a S t a t e T r o o p e r s , t e s t i f i e d t h a t 

o v e r t h e " 4 t h o f J u l y weekend ... [ t h e Alabama S t a t e T r o o p e r s 

c o n d u c t e d ] s e v e r a l s o b r i e t y c h e c k p o i n t s i n an e f f o r t t o d e t e r 

d r u n k d r i v i n g a n d p o s s i b l y d e t e r m o t o r v e h i c l e c r a s h e s i n 

c e r t a i n a r e a s o f c e r t a i n c o u n t i e s . " (R. 7.) C o r p o r a l T h o r n t o n 

t e s t i f i e d t h a t one o f t h o s e c h e c k p o i n t s was c o n d u c t e d on J u l y 

2, 2011, " o u t s i d e o f T a l l a s s e e on F r i e n d s h i p Road a t C h e r o k e e 

T r a i l " - - t h e l o c a t i o n a t w h i c h Ogburn was s t o p p e d and a r r e s t e d . 

(R. 7.) C o r p o r a l T h o r n t o n t e s t i f i e d t h a t on J u l y 2, 2011, h i s 

main d u t y was " f i e l d s u p e r v i s i o n as w e l l as b e i n g o u t w i t h t h e 

t r o o p e r s . " (R. 7.) C o r p o r a l T h o r n t o n t e s t i f i e d t h a t t h e 

A l a b a m a S t a t e T r o o p e r s have e s t a b l i s h e d p o l i c i e s f o r 

c h e c k p o i n t s . A c c o r d i n g t o C o r p o r a l T h o r n t o n , i t was h i s 

d e c i s i o n t o s e t up t h e c h e c k p o i n t on F r i e n d s h i p Road, a n d he 
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c h o s e t h a t l o c a t i o n b e c a u s e o f " s a f e t y " a n d b e c a u s e " i t ' s a 

p r e t t y h e a v i l y t r a v e l e d a r e a . " (R. 8.) C o r p o r a l T h o r n t o n 

e x p l a i n e d t h a t " [ t ] h e m a in o b j e c t i v e ... [was] t o p o s s i b l y 

d e t e r c r a s h e s i n t h a t a r e a c a u s e d b y i m p a i r e d d r i v e r s . " (R. 

8.) C o r p o r a l T h o r n t o n f u r t h e r t e s t i f i e d t h a t t h e c h e c k p o i n t 

was s i t u a t e d i n a l o c a t i o n t h a t made i t v i s i b l e t o m o t o r i s t s ; 

t h a t m o t o r i s t s were a b l e t o p u l l o u t o f t h e s t r e a m o f t r a f f i c 

w i t h o u t c a u s i n g any s i g n i f i c a n t i n t e r r u p t i o n i n t h e f l o w o f 

t r a f f i c ; t h a t t h e t r o o p e r s u s e d t h e i r e m e r g e n c y e q u i p m e n t t o 

a l e r t o n c o m i n g m o t o r i s t s o f t h e p r e s e n c e o f t h e c h e c k p o i n t ; 

t h a t t h e t r o o p e r s were w e a r i n g r e f l e c t i v e v e s t s a n d were 

e q u i p p e d w i t h f l a s h l i g h t s ; t h a t t h e t r o o p e r s " c h e c k e d a l l 

v e h i c l e s t h a t [came] t h r o u g h t h a t l o c a t i o n t h a t n i g h t , " (R. 

1 2 ) ; a n d t h a t t h e c h e c k p o i n t was c o n d u c t e d f r o m 9:00 p.m. 

u n t i l 11:00 p.m. C o r p o r a l T h o r n t o n e x p l a i n e d t h a t t h e t i m e 

a n d l o c a t i o n o f t h e c h e c k p o i n t as w e l l as t h e o f f i c e r s 

a s s i g n e d t o t h e c h e c k p o i n t were d e t e r m i n e d b e f o r e t h e 

c h e c k p o i n t s t a r t e d . 

T r o o p e r E r i c S a l v a d o r t e s t i f i e d t h a t , on J u l y 2, 2011, he 

was a s s i g n e d t o c h e c k v e h i c l e s a t a " s t a n d a r d i z e d s o b r i e t y 

c h e c k p o i n t [ ] " a n d t h a t he came i n t o c o n t a c t w i t h Ogburn. (R. 
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17 ( e m p h a s i s a d d e d ) . ) On c r o s s - e x a m i n a t i o n , T r o o p e r S a l v a d o r 

e x p l a i n e d t h e " s t a n d a r d i z e d s o b r i e t y c h e c k p o i n t [ ] " p r o c e d u r e 

as f o l l o w s : 

" [ O g b u r n ' s c o u n s e l ] : Once a c a r p u l l e d up t o t h e 
r o a d b l o c k , what was t h e p r o c e d u r e t h a t was done? 

" [ T r o o p e r S a l v a d o r ] : A s k e d f o r d r i v e r ' s l i c e n s e 
a n d p r o o f o f i n s u r a n c e . 

" [ O g b u r n ' s c o u n s e l ] : A n d i f t h e i n d i v i d u a l c o u l d 
p r o d u c e a d r i v e r ' s l i c e n s e a n d p r o o f o f i n s u r a n c e , 
were t h e y a l l o w e d t o move f o r w a r d ? 

" [ T r o o p e r S a l v a d o r ] : I f t h e y h a d a c u r r e n t v a l i d 
d r i v e r ' s l i c e n s e a n d a c u r r e n t i n s u r a n c e c a r d , 
t h a t ' s c o r r e c t , i f we d i d n ' t s u s p e c t t h a t t h e y were 
u n d e r t h e i n f l u e n c e o f a l c o h o l . 

" [ O g b u r n ' s c o u n s e l ] : A n d so t h a t was a l l you d i d 
t o t h e g e n e r a l p u b l i c [ ? ] You a s k e d f o r t h e d r i v e r ' s 
l i c e n s e . You a s k e d f o r t h e p r o o f o f i n s u r a n c e . I f 
t h e y were a b l e t o p r o d u c e a c u r r e n t d r i v e r ' s l i c e n s e 
a n d c u r r e n t p r o o f o f i n s u r a n c e , t h e y were a l l o w e d t o 
move on, r i g h t ? 

" [ T r o o p e r S a l v a d o r ] : Y e s , s i r . C o r r e c t . " 

(R. 23-24 ( e m p h a s i s a d d e d ) . ) A f t e r q u e s t i o n i n g T r o o p e r 

S a l v a d o r a b o u t t h e p r o c e d u r e s o f t h e c h e c k p o i n t a n d how he 

t r e a t e d t h e " g e n e r a l p u b l i c , " Ogburn's c o u n s e l t h e n p o s e d t h e 

f o l l o w i n g h y p o t h e t i c a l q u e s t i o n t o T r o o p e r S a l v a d o r : 

" [ O g b u r n ' s c o u n s e l ] : Now, i f y o u ' r e d r i v i n g 
t h r o u g h - - I ' m s o r r y . I f an a u t o m o b i l e i s a p p r o a c h i n g 
t h e r o a d b l o c k a n d comes up t o i t a n d you n o t i c e t h a t 
i t ' s one o f o u r l o c a l c i r c u i t j u d g e s , d i d you have 

28 



CR-11-0085 

t h e a u t h o r i t y a n d d i s c r e t i o n t o wave them on t h r o u g h 
a n d n o t a s k f o r t h a t ? 

"  

" [ T r o o p e r S a l v a d o r ] : I ' d c h e c k e v e r y b o d y , s i r . 

" [ O g b u r n ' s c o u n s e l ] : B u t d i d you have t h e 
d i s c r e t i o n t o wave them t h r o u g h ? 

" [ T r o o p e r S a l v a d o r ] : Y e s , s i r . I w o u l d assume 

s o . " 

(R. 24-25.) D u r i n g T r o o p e r S a l v a d o r ' s t e s t i m o n y , Ogburn 

r a i s e d t h e f o l l o w i n g o b j e c t i o n r e g a r d i n g t h e c o n s t i t u t i o n a l i t y 

o f t h e c h e c k p o i n t : 
" [ T ] h e o n l y way t h a t t h i s e v i d e n c e can come i n i s i f 
i t h a s been e s t a b l i s h e d t h a t t h e r o a d b l o c k was 
r e a s o n a b l e and met a l l U.S. Supreme C o u r t c a s e s . And 
i t i s o u r p o s i t i o n t h a t t h e S t a t e has n o t done t h a t 
a n d has c o m p l e t e l y f a i l e d t o make t h a t s h o w i n g . I 
t h i n k t h e C o u r t i s w e l l aware o f t h e c a s e s t h a t s a y 
t h a t a l l r o a d b l o c k s a r e p r e s u m e d t o be u n l a w f u l 
u n l e s s a n d u n t i l t h e S t a t e p r o d u c e s e v i d e n c e t o show 
t h a t t h e y a r e - - m e e t a l l t h e r e q u i r e m e n t s . And t h e 
S t a t e has n o t shown t h a t . They have n o t shown i t a t 
a l l . They h a v e n ' t i n t r o d u c e d a p o l i c y f o r t h i s 
p a r t i c u l a r r o a d b l o c k o r a p o l i c y i n g e n e r a l o f t h e 
A l a b a m a S t a t e T r o o p e r s . So we w o u l d o b j e c t as t h e 
p r e d i c a t e h a s n ' t been l a i d f o r t h e t e s t i m o n y t h a t 
[ T r o o p e r ] S a l v a d o r i s g i v i n g . " 

(R. 18-19.) The d i s t r i c t c o u r t , h o w e v er, i n o v e r r u l i n g 

Ogburn's o b j e c t i o n , f o u n d as f o l l o w s : 

" I t h i n k t h e y h a v e shown t h a t - - I ' m n o t g o i n g t o 
d e b a t e i t , b u t t h e y ' v e shown t h e p o l i c y was two 
h o u r s , t h e r e a s o n t h e y d i d i t , t h a t he a p p r o v e d i t . 
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He was t h e s u p e r v i s o r , t h a t t h e y do have t h a t p o l i c y 
a n d i t d i d have an e f f e c t on t h i s c a s e . I u n d e r s t a n d 
t h e document t h a t was g e n e r a t e d was n o t a p o l i c y o r 
e v e n a w r i t t e n p o l i c y , [ 2 ] b u t i t was g e n e r a t e d 
b a s i c a l l y s h o w i n g what t h e y d i d t h a t n i g h t . So I do 
t h i n k t h a t ' s i n f u l f i l l m e n t o f S i t z . " 3 

(R. 19.) A t t h e c l o s e o f t h e S t a t e ' s c a s e - i n - c h i e f , Ogburn 

renewed h i s o b j e c t i o n r e g a r d i n g t h e c o n s t i t u t i o n a l i t y o f t h e 

c h e c k p o i n t , a n d t h e d i s t r i c t c o u r t a g a i n o v e r r u l e d Ogburn's 

o b j e c t i o n a n d f o u n d as f o l l o w s : 

" B a s e d on t h e t h i n g s t h a t you d i d m e n t i o n , I'm n o t 
g o i n g t o - - I ' m n o t g o i n g t o d e b a t e i t , b u t I d i d h e a r 
t e s t i m o n y t h a t b a s i c a l l y t h e y ' r e s t o p p i n g e a c h c a r , 
e v e r y c a r . He d i d s a y s o m e t h i n g a b o u t d i s c r e t i o n t o 
wave a c i r c u i t j u d g e t h r o u g h . B u t he s a i d he s t o p p e d 
e v e r y c a r . And he s a i d he a s k e d e v e r y b o d y f o r t h e i r 

2 I a g r e e w i t h t h e m a j o r i t y o p i n i o n ' s h o l d i n g t h a t a 
w r i t t e n p l a n i s n o t r e q u i r e d t o s u p p o r t t h e c o n s t i t u t i o n a l i t y 
o f a c h e c k p o i n t . T h e r e i s no b i n d i n g a u t h o r i t y t h a t s t a n d s 
f o r t h e p r o p o s i t i o n t h a t w r i t t e n g u i d e l i n e s a r e a m a n d a t o r y 
r e q u i r e m e n t o f a v a l i d c h e c k p o i n t . See S i t z , s u p r a , S t o n e v.  
S t a t e , 705 So. 2d 1316 ( A l a . C r i m . App. 1 9 9 6 ) , Hagood, s u p r a . 

3The document t o w h i c h t h e d i s t r i c t c o u r t r e f e r s i s t h e 
" v e h i c l e c h e c k p o i n t " f o r m . A l t h o u g h t h e r e c o r d i s u n c l e a r as 
t o w h e t h e r t h e d i s t r i c t c o u r t a d m i t t e d t h e f o r m as an e x h i b i t , 
t h e S t a t e moved t o a d m i t t h e f o r m as " E x h i b i t A" (R. 12) ; 
Ogburn o b j e c t e d t o i t s a d m i s s i o n (R. 1 3 - 1 5 ) , an d t h e d i s t r i c t 
c o u r t o v e r r u l e d Ogburn's o b j e c t i o n (R. 1 5 ) . The f o r m i s 
s i g n e d b y C o r p o r a l T h o r n t o n as t h e s u p e r v i s o r , l i s t s t h e 
" a p p r o v e d c h e c k p o i n t l o c a t i o n , " i n d i c a t e s t h e d a t e a n d 
d u r a t i o n o f t h e c h e c k p o i n t , l i s t s t h e t r o o p e r s a s s i g n e d t o 
work t h e c h e c k p o i n t , a n d d e t a i l s t h e number o f v e h i c l e s 
c h e c k e d an d o f a r r e s t s made a t t h e c h e c k p o i n t . (C. 11.) 
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d r i v e r ' s l i c e n s e a n d i n s u r a n c e and w o u l d o n l y do 
s o m e t h i n g e x t r a i f t h e y n o t i c e d a l c o h o l , h a d a 
s u s p i c i o n . I t h i n k t h a t ' s p r e t t y r e a s o n a b l e and 
common s e n s e , and t h e y s a i d i t was f o r two h o u r s . I 
f i n d t h a t t h e y met t h o s e t h i n g s . " 

(R. 61.) Thus, t h e d i s t r i c t c o u r t , b a s e d on t h e f a c t s 

p r e s e n t e d , d e t e r m i n e d t h a t a " p l a n e m b o d y i n g e x p l i c i t , n e u t r a l 

l i m i t a t i o n s on t h e c o n d u c t o f i n d i v i d u a l o f f i c e r s " e x i s t e d . 

E v a l u a t i n g t h e a b o v e - d e t a i l e d f a c t s , h owever, t h e 

m a j o r i t y o p i n i o n c o n c l u d e s : 

" I n t h e p r e s e n t s i t u a t i o n , ... t h e r e i s no o t h e r  
e v i d e n c e o f a p l a n t h a t p l a c e d e x p l i c i t n e u t r a l 
l i m i t a t i o n s on t h e c o n d u c t o f t h e o f f i c e r s . C o r p o r a l 
T h o r n t o n t e s t i f i e d t h a t t h e t r o o p e r s have 
e s t a b l i s h e d p o l i c i e s c o n c e r n i n g t h e e s t a b l i s h m e n t o f 
c h e c k p o i n t s , b u t he d i d n o t g i v e any t e s t i m o n y 
c o n c e r n i n g t h e s u b s t a n c e o f t h o s e p o l i c i e s o r 
c o n c e r n i n g how t h o s e p o l i c i e s p l a c e d e x p l i c i t 
n e u t r a l l i m i t a t i o n s on t h e c o n d u c t o f t h e o f f i c e r s 
w o r k i n g t h e c h e c k p o i n t . The S t a t e a l s o p r e s e n t e d 
e v i d e n c e c o n c e r n i n g t h e way t h e o f f i c e r s a c t u a l l y 
c a r r i e d o u t t h e c h e c k p o i n t i n t h e p r e s e n t c a s e , b u t 
t h e S t a t e d i d n o t p r e s e n t any e v i d e n c e c o n c e r n i n g 
w h e t h e r t h e way t h e o f f i c e r s c a r r i e d o u t t h e 
c h e c k p o i n t was i n a c c o r d a n c e w i t h a p l a n e m b o d y i n g 
e x p l i c i t , n e u t r a l l i m i t a t i o n s on t h e o f f i c e r s ' 
c o n d u c t . T h e r e i s s i m p l y no e v i d e n c e i n d i c a t i n g t h a t 
t h e o f f i c e r s i n t h e f i e l d were g i v e n any p a r t i c u l a r 
i n s t r u c t i o n s b e f o r e t h e c h e c k p o i n t began c o n c e r n i n g 
how t h e y were t o c o n d u c t t h e c h e c k p o i n t o r 
c o n c e r n i n g t h e e x t e n t o f t h e i r d i s c r e t i o n . The o n l y 
s p e c i f i c e v i d e n c e c o n c e r n i n g t h e o f f i c e r s ' 
d i s c r e t i o n was t h e t e s t i m o n y o f T r o o p e r S a l v a d o r who 
t e s t i f i e d t h a t , a l t h o u g h he i n f a c t s t o p p e d e v e r y 
v e h i c l e t h a t p a s s e d t h r o u g h t h e c h e c k p o i n t , he 
assumed t h a t he h a d t h e d i s c r e t i o n t o a l l o w a 
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c i r c u i t j u d g e t o p a s s t h r o u g h t h e c h e c k p o i n t w i t h o u t 
b e i n g s t o p p e d . F u r t h e r m o r e , t h e r e i s no e v i d e n c e 
i n d i c a t i n g t h a t t h e o f f i c e r s ' d i s c r e t i o n a t t h e 
c h e c k p o i n t was s u p e r v i s e d b y any o f f i c i a l t h a t was 
n o t i n t h e f i e l d . " 

( E m p h a s i s added.) I n o t h e r w o r d s , t h e m a j o r i t y o p i n i o n 

c o n c l u d e s t h a t t e s t i m o n y e s t a b l i s h i n g how a c h e c k p o i n t was 

c o n d u c t e d i s n o t e v i d e n c e t h a t c a n p r o p e r l y s u p p o r t a t r i a l 

c o u r t ' s c o n c l u s i o n t h a t a " p l a n e m b o d y i n g e x p l i c i t , n e u t r a l 

l i m i t a t i o n s on t h e o f f i c e r s ' c o n d u c t " e x i s t e d . 

T h a t c o n c l u s i o n , however, d i s r e g a r d s o u r w e l l - e s t a b l i s h e d 

o r e t e n u s s t a n d a r d o f r e v i e w , u n d e r w h i c h we make " ' a l l t h e 

r e a s o n a b l e i n f e r e n c e s ... s u p p o r t i v e o f t h e d e c i s i o n o f t h e 

t r i a l c o u r t . ' " C.B.D., s u p r a , ( c i t a t i o n s o m i t t e d ) . From t h e 

t e s t i m o n y a t t r i a l , t h e d i s t r i c t c o u r t c o u l d have i n f e r r e d 

t h a t a " p l a n e m b o d y i n g e x p l i c i t , n e u t r a l l i m i t a t i o n s on t h e 

c o n d u c t o f i n d i v i d u a l o f f i c e r s " e x i s t e d b e c a u s e t h e t e s t i m o n y 

e s t a b l i s h e d t h a t T r o o p e r S a l v a d o r d i d n o t c h o o s e t h e d a t e o f 

t h e c h e c k p o i n t , d i d n o t c h o o s e t h e l o c a t i o n o f t h e c h e c k p o i n t , 

d i d n o t c h o o s e t h e t i m e t h e c h e c k p o i n t was t o o c c u r , d i d n o t 

c h o o s e t h e d u r a t i o n o f t h e c h e c k p o i n t , d i d n o t e s t a b l i s h t h e 

p u r p o s e o f t h e c h e c k p o i n t , h a d no c o n t r o l o v e r w h e t h e r he 

w o u l d be a s s i g n e d t o work t h e c h e c k p o i n t , a n d d i d , i n f a c t , 
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s t o p e v e r y v e h i c l e t h a t p a s s e d t h r o u g h t h e c h e c k p o i n t . Thus, 

I c a n n o t s a y t h a t t h e d i s t r i c t c o u r t g r o s s l y a b u s e d i t s 

d i s c r e t i o n when i t c o n c l u d e d t h a t " t h e r e was a p o l i c y i n p l a c e 

b e f o r e h a n d . " (R. 15.) 

F u r t h e r m o r e , t h e m a j o r i t y o p i n i o n , i n r e a c h i n g i t s 

c o n c l u s i o n t h a t n o t h i n g l i m i t e d t h e t r o o p e r s ' d i s c r e t i o n , 

f o c u s e s s o l e l y on T r o o p e r S a l v a d o r ' s s t a t e m e n t s t h a t he 

" s t o p p e d e v e r y v e h i c l e " a n d h i s a s s u m p t i o n t h a t "he h a d t h e 

d i s c r e t i o n t o a l l o w a c i r c u i t j u d g e t h r o u g h w i t h o u t b e i n g 

s t o p p e d . " 4 The m a j o r i t y o p i n i o n , however, f a i l s t o c o n s i d e r 

4 I t s h o u l d be n o t e d t h a t t h e m a j o r i t y o p i n i o n adds t h e 
p h r a s e " w i t h o u t b e i n g s t o p p e d " t o Ogburn's c i r c u i t - j u d g e 
h y p o t h e t i c a l . T h a t p h r a s e , however, does n o t a p p e a r i n t h e 
e x c h a n g e b e t w e e n Ogburn's c o u n s e l and T r o o p e r S a l v a d o r : 

" [ O g b u r n ' s c o u n s e l ] : Now, i f y o u ' r e d r i v i n g 
t h r o u g h - - I ' m s o r r y . I f an a u t o m o b i l e i s a p p r o a c h i n g 
t h e r o a d b l o c k a n d comes up t o i t a n d you n o t i c e t h a t 
i t ' s one o f o u r l o c a l c i r c u i t j u d g e s , d i d you have 
t h e a u t h o r i t y a n d d i s c r e t i o n t o wave them on t h r o u g h 
and n o t a s k f o r t h a t ? 

"  

" [ T r o o p e r S a l v a d o r ] : I ' d c h e c k e v e r y b o d y , s i r . 

" [ O g b u r n ' s c o u n s e l ] : B u t d i d you have t h e 
d i s c r e t i o n t o wave them t h r o u g h ? 

" [ T r o o p e r S a l v a d o r ] : Y e s , s i r . I w o u l d assume 
s o . " 
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t h a t T r o o p e r S a l v a d o r , as s t a t e d above, had no d i s c r e t i o n i n 

c h o o s i n g t h e l o c a t i o n o f t h e c h e c k p o i n t ; no d i s c r e t i o n i n 

c h o o s i n g t h e t i m e t h e c h e c k p o i n t w o u l d o c c u r ; no d i s c r e t i o n i n 

c h o o s i n g t h e d u r a t i o n o f t h e c h e c k p o i n t ; no d i s c r e t i o n i n t h e 

p u r p o s e o f t h e c h e c k p o i n t ; and no d i s c r e t i o n as t o w h e t h e r he 

was a s s i g n e d t o work t h e c h e c k p o i n t . T h a t d i s c r e t i o n , 

i n s t e a d , was v e s t e d i n C o r p o r a l T h o r n t o n . B e c a u s e T r o o p e r 

S a l v a d o r was t o l d by a s u p e r i o r o f f i c e r t h a t he was a s s i g n e d 

t o a c h e c k p o i n t , was t o l d where t h e c h e c k p o i n t w o u l d o c c u r , 

was t o l d what t i m e t h e c h e c k p o i n t w o u l d o c c u r , had no c o n t r o l 

o v e r t h e p u r p o s e o f t h e c h e c k p o i n t , and s t o p p e d e a c h v e h i c l e 

t h a t p a s s e d t h r o u g h t h e c h e c k p o i n t , I w o u l d h o l d t h a t t h e 

d i s t r i c t c o u r t d i d n o t g r o s s l y abuse i t s d i s c r e t i o n i n f i n d i n g 

t h a t a n e u t r a l and o b j e c t i v e p l a n was e s t a b l i s h e d t h a t l e f t 

t h e t r o o p e r s w i t h v e r y l i t t l e d i s c r e t i o n . See Ex p a r t e  

J a c k s o n , s u p r a ( h o l d i n g t h a t a r o a d b l o c k was v a l i d where t h e 

o f f i c e r s had no d i s c r e t i o n i n d e c i d i n g whom t o s t o p and where 

a s u p e r i o r o f f i c e r was i n v o l v e d i n t h e p l a n n i n g , p l a c e m e n t , 

and t i m i n g o f t h e r o a d b l o c k ) ; C f . Hagood, 628 So. 2d 1057 ( i n 

h o l d i n g t h a t t h e c h e c k p o i n t was u n c o n s t i t u t i o n a l , t h i s C o u r t 

(R. 24-25.) 
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f o u n d t h a t t h e p o l i c e o f f i c e r s c o n d u c t e d t h e c h e c k p o i n t w i t h 

" u n f e t t e r e d " d i s c r e t i o n ) . A c c o r d i n g l y , I w o u l d a f f i r m t h e 

j udgment o f t h e d i s t r i c t c o u r t . 

B a s e d on t h e f o r e g o i n g r e a s o n s , I r e s p e c t f u l l y d i s s e n t . 

K e l l u m , J . , c o n c u r s . 
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